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There are competing claims for the same limited pool
of money, and it is an obvious conflict of interest for the
attorney attempting to represent hvo parties with com­
peting claims. 1D This is nearly the exact problem antici­
pated in Humbach v. Goldstein.

There is another complication that plaintiffs' attorneys
face. Assume the personal injury action can be resolved for
the full policy. The plaintiff and his or her attorney have
made no claim for medical expenses and their settlement
does not contemplate that aspect of the case; their intent
is to settle the case for the "injuries, pain and suffering."
This will work provided the liability carrier will accept a
general release limited to "only bodily injury, conscious
pain and suffering" and where the general release also
states that the settlement "shall not affect the subrogation
rights of any individuals, corporations, instuance carriers
or other entities." In these circumstances, both the plain­
tiff and the plaintiff's attorney should be protected and
all the settlement funds should go to the client.

A problem is developing as liability carriers expand
their releases to require that a plaintiff release, guarantee
and indemnify against any and all liens (which may be
acceptable) and all subrogation claims. This language
is unacceptable and, logically, makes no sense. If the
plaintiff were to settle for everything including the sub­
rogation rights of his or her insurer, the plaintiff would

Impediments to Settlement
Subrogation claim issues and considerations seem to
apply to almost all personal injury cases. They may come
into play whenever a private health insurer is involved,
whether it is a fall-down, a dog bite, medical malpractice
or a host of other common torts. The issues are especially
germane to motor vehicle cases where additional per­
sonal injury protection (APIr) benefits may be involved.
The regulations state that the company providing the
APIP endorsement has a subrogation right against the
responsible third party. The Court of Appeals has held
that the statute of limitations in an APlP subrogation
claim is three years.9 However, should the plaintiff settle
the action after the three-year period and the settlement
includes compensation for medical expenses paid by
APIP, one might expect the carrier could make a direct
claim against the plaintiff under the provisions of the
contract for health care between parties.

The downstate Departments are correct in reasoning
that allowing intervention complicates negotiation and
the potential for resolution of claims. Practically speak­
ing, there is no problem when there is ample coverage.
The attorney may even represent both the injured party
and the health care provider without conflict in such
cases. The attorney may recover and receive attorney fees
on the personal injury settlement and may also represent
the health instuance company, recover its expenditures
for medical expenses and take a fee. The personal injury
client should then benefit to the extent that expenses/dis­
bursements are shared on a pro rata basis.

The issue becomes much more complicated where
there is limited coverage - an attorney may not represent
both the injured party and the health insurance company.

tiff, Independent Health, commenced an action seeking
repayment for medical expenses by Grabenstatter, based
upon a provision of the contract stating that Independent
Health had a lien for medical expenses paid. The court
upheld such a "lien." However, since the insurer had not
"proven" that the settlement had included reimburse­
ment for identified medical expenses, the complaint was
dismissed.

The Fourth Department has recently expanded its
view to hold (in two 3-2 decisions) that the insurer or
health care provider has an independent right to inter­
vene? These decisions also expressly concluded that
CPLR 4545 did not preclude the insurer from recovering
paid medical expenses from the tortfeasor. In each case
the litigants attempted to petition the Court of Appeals;
both appeals were dismissed as the cases were not "final­
ly resolved."

Since then, the Fourth Department has maintained its
consistency and recently, unanimously affirmed a health
care provider's right "to assert an equitable subrogation
claim against" the tortfeasor.8
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by the health care provider. This assertion is incorrect. A
line of cases from the Second Department holds that once
the policy is exhausted, the obligation of the insurer to
defend or indemnify is released."

Perhaps the only area where the plaintiff may be safe
is for claims made under the plaintiff's own SUM policy.
There appears to be no viable medical expenses subro­
gation right for SUM recoveries.l3 In a SUM claim, the
policyholder is the claimant and the "first party." The
Court of Appeals has determined that subrogation rights
are exercisable only against third parties. However, one
must still look to the language of the contract between the
policy holder and the carrier.

This is an evolving area of the law and the practitio­
ner must carefully consider all the nuances at the time of
settlement negotiations, and prior to delivery of releases
and distribution of any settlement proceeds. •
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be violating the policy terms and the rights of the carrier.
For example, the language of the Insurance Regulations
for APIP endorsement is as follows:

In the event of any payment for extended economic
loss, the Company is subrogated to the extent of such
payments to the rights of the person to whom, or
for whose benefit, such payments were made. Such
person must execute and deliver instruments and
papers and do whatever else is necessary to secure
such rights. Such person shall do nothing to prejudice
such rights. ll

If the defense carrier demands that any settlement of the
personal injury action is contingent upon the plaintiff
also releasing the subrogation rights of his or her insurer,
this could result in a situation where the plaintiff is
responsible for repaying his or her own carrier despite
the fact that the plaintiff had not received any additional
compensation in the settlement in consideration of the
medical expenses.

The most recent version of language the writer sees as
acceptable in a release is as follows:

. . . we ever had, now have or which our heirs, execu­
tors or administrators, hereafter can, shall or may have
for, upon or by reason of any matter, cause or thing
whatsoever from the beginning of the world to the
day of the date of these presents, and more particularly
all claims for ollly bodily injury and consciolls pahl and
suffering arising from an incident which happened on
:-:--:- ' in the COW1ty of , State of New
York.

The undersigned further represents that there are
no liens by any hospital, ambulance service or other
medical provider, Medicare, Medicaid, insurance com­
pany, or attorney enforceable against the proceeds
of this settlement or against the parties, released, the
__:-:-__ and/or any of its Subsidiaries, Divisions
or other associated companies, or the persons, firms,
or corporations making the payment herein. If such a
lien is asserted agai.nst the proceeds herein, or against
the released parties, or against and/or
any of its Subsidiaries, Divisions or other associated
companies, or the persons, firm or corporation mak­
ing the payment herein, then, in consideration of the
payment made to the undersigned, the undersigned
covenants to pay and satisfy such asserted lien, or to
satisfy the same on a compromise basis, and to obtain
in any event a release of the parties released herein, the
_----,__ and/or any of its Subsidiaries, Divisions
or other associated companies, or the persons, firm,
or corporations making the payment herein, and to
indemnify and hold harmless said parties from any
costs, expenses, attorney fees, claims, actions, judg­
ments, or settlements resulting from the assertion or
enforcement of such lien by any entity having such
lien provided however this release shall not affect the sub­
rogation rights of any individuals, corporations, inSLlranCe
carriers or other entities.

One argument proffered by defense counsel is a claim
that if they exhaust their insured's policy, they will still be
obligated to defend the insured in any subsequent action

"If you're found guilty and sent to prision for life
I'm willing to give you a seven percent discount

off my usual fee"
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