








be violating the policy terms and the rights of the carrier.
For example, the language of the Insurance Regulations
for APIP endorsement is as follows:

In the event of any payment for extended economic
loss, the Company is subrogated to the extent of such
payments to the rights of the person to whom, or
for whose benefit, such payments were made. Such
person must execute and deliver instruments and
papers and do whatever else is necessary to secure
such rights. Such person shall do nothing to prejudice
such rights.11

If the defense carrier demands that any settlement of the
personal injury action is contingent upon the plaintiff
also releasing the subrogation rights of his or her insurer,
this could result in a situation where the plaintiff is
responsible for repaying his or her own carrier despite
the fact that the plaintiff had not received any additional
compensation in the settlement in consideration of the
medical expenses.
The most recent version of language the writer sees as
acceptable in a release is as follows:
. we ever had, now have or which our heirs, execu-
tors or administrators, hereafter can, shall or may have
for, upon or by reason of any matter, cause or thing
whatsoever from the beginning of the world to the
day of the date of these presents, and more particularly
all claims for only bodily injury and conscious pain and

suffering arising from an incident which happened on
, in the County of , State of New

York.

The undersigned further represents that there are
no liens by any hospital, ambulance service or other
medical provider, Medicare, Medicaid, insurance com-
pany, or attorney enforceable against the proceeds
of this settlement or against the parties, released, the
and/or any of its Subsidiaries, Divisions
or other associated companies, or the persons, firms,
or corporations making the payment herein. If such a
lien is asserted against the proceeds herein, or against
the released parties, or against and /or
any of its Subsidiaries, Divisions or other associated
companies, or the persons, firm or corporation mak-
ing the payment herein, then, in consideration of the
payment made to the undersigned, the undersigned
covenants to pay and satisfy such asserted lien, or to
satisfy the same on a compromise basis, and to obtain
in any event a release of the parties released herein, the
and/or any of its Subsidiaries, Divisions
or other associated companies, or the persons, firm,
or corporations making the payment herein, and to
indemnify and hold harmless said parties from any
costs, expenses, attorney fees, claims, actions, judg-
ments, or settlements resulting from the assertion or
enforcement of such lien by any entity having such
lien provided however this release shall not affect the sub-
rogation rights of any individuals, corporations, insurance
carriers or other entities.

One argument proffered by defense counsel is a claim
that if they exhaust their insured’s policy, they will still be
obligated to defend the insured in any subsequent action
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by the health care provider. This assertion is incorrect. A
line of cases from the Second Department holds that once
the policy is exhausted, the obligation of the insurer to
defend or indemnify is released.!2

Perhaps the only area where the plaintiff may be safe
is for claims made under the plaintiff’s own SUM policy.
There appears to be no viable medical expenses subro-
gation right for SUM recoveries.!® In a SUM claim, the
policyholder is the claimant and the “first party.” The
Court of Appeals has determined that subrogation rights
are exercisable only against third parties. However, one
must still look to the language of the contract between the
policy holder and the carrier.

This is an evolving area of the law and the practitio-
ner must carefully consider all the nuances at the time of
settlement negotiations, and prior to delivery of releases
and distribution of any settlement proceeds. L
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"If you're found guilty and sent to prision for life
I'm willing to give you a seven percent discount
off my usual fee."



