








The plaintiff's attorney should also consider declining
to pursue the medical expenses on behalf of Medicaid,
Medicare, ERISA or the health care provider. To do so
could create a potential conflict. If a personal injury
client is inclined to accept a proffered settlement and
the State, Federal Attorney General or other provider
objects to the amount of the settlement or to their pro­
portionate share, a conflict may be created. It is an ob­
vious conflict of interest for the attorney to attempt to
represent two parties with competing claims25 The
plaintiff needs to be clear through the entirety of the
litigation that he is seeking recovery for "bodily injury,
pain and suffering only" and that medical expenses are
never pled nor alleged. If counsel receives a "Notice of
Lien" from his local state authority, he should advise
in writing that he will not be, and is ethically prohib­
ited from, representing the Government's or provider's
interests relative to medical expenses and that they
should retain separate counsel. iJO

J. Michael Hayes is a personal injury trial lawyer in Buf­
falo. He is a long time NYSTLA member as well as a
Director for the NYSTLA Western New York Affiliate.
He is Board Certified by the NBTA. Mr. Hayes' practice
is in Western New York.
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FEDERAL SETTLEMENT AGREEMENT

I. PARTIES

This Settlement Agreement (" Agreement") is entered
into amongst the United States of America, acting
through the United States Department of Justice, _
______ Insurance and (Plain­
tiff). The United States of America will be referred
to as to the "United States" throughout this Agree-
ment. Insurance will be referred
to as throughout this Agreement.
______ (Plaintiff) will be referred to as __
____ throughout this Agreement. The United
States, Insurance, and _
(Plaintiff) will be referred to as the "Parties" through­
out this Agreement.

II. PREAMBLE

The Parties agree to the following:
A. The United States contends that _
(Plaintiff) submitted or caused to be submitted claims
for payment to the Medicare Program ("Medicare"),
Title XVII1 of the Social Security Act, 42 USC §1395­
1395ddd(1997) due to the events related to an acci-
dent on _
B. The United States contends that it has certain
civil remedies against (Plaintiff) under
the Medicare Secondary Payer rules embodied at 42
CF.R. § 411.24 et.~ (hereinafter referred to as the
"Covered Conduct").
C (Plaintiff) denies the con­
tentions of the United States as set forth in Paragraph
B above.
D. The Parties have reached a full and final settlement
as set forth below.

II. TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual
promises, convents, and obligations set forth below,
and for good and valuable consideration as stated
herein, the Parties agree as follows:
1. (Plaintiff) and Insur-
ance agree to pay the United States $ (the
"Settlement Amount"), as follows:
(Plaintiff) and Insurance agree to make
full payment within 30 days after the effective date of
this Agreement. Insurance will issue a
jointly payable check to the United States of America
and (Plaintiff). (Plaintiff)
will endorse the check and deliver it to the office of
The United States Attorney, 138 Delaware Avenue,
Buffalo, NY 14202 within 40 days after the effective
date of this Agreement.
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(U.s. Attorney)

Date: _
BY: ----,,---------

(Defense Counsel/Insurance Co.)

Date: _
BY: _

Date: _
BY: -,-,- _

(Plaintiff)

UNITED STATES ATTORNEY
DISTRICT OF NEW YORK

IN WITNESS WHEREOF, the Parties hereto affix their
signatures belo\·v:

each of which constitutes an original and all of which
constitute one and the same Agreement.
9. This Agreement is effective on the date of signature
of the last signatory to the Agreement.
10. Each Party to this Agreement will be deemed to
have participated in the drafting of this Agreement
for the purpose of interpreting this Agreement.

2. Subject to exceptions in Paragraph 3 below, in con­
sideration of the obligations of Insur­
ance and (Plaintiff) set forth in this
Agreement, conditioned upon Insurance
and (Plaintiff) payment in full of the
Settlement Amount, the United States agrees to re-
lease Insurance, (Defense
Counsel) and (Plaintiff) from any civil
monetary claim the United States has or may have un­
der the Medicare Secondary Payer rules for the Cov­
ered Conduct.

(1.) Notwithstanding any term of this
Agreement, specifically reserved and
excluded from the scope and terms of
this Agreement as to any entity or person,
including Insurance and
.,.-,,__ (Plaintiff),are any and all of the
following:

(a) Any civil, criminal or administrative claims
arising under Title 26, U.s. Code (Internal
Revenue Code);

(b) Any criminal liability;
(c) Any liability to the United State or its

agencies for any conduct other than the
Covered Conduct.

3. Insuranceand (Plaintiff) agree
this settlement does not implicate the Fifth Amend­
ment or the Eighth Amendment of the United States
Constitution. Nothing in this paragraph or other pro­
vision of this Agreement constitutes an agreement by
the United States concerning the characterization of
the Settlement Amount for purposes of the Internal
Revenue Laws, Title 26 of the United States Code.
4. Insurance, (Defense
Counsel) and (Plaintiff) fully and finally
release the United States, its agencies, employees, ser­
vants, and agents from any claims (including attorney
fees, costs and expenses of every kind and however
dominated) which Insurance, --:::c:--
___(Defense Counsel) and (Plain-
tiff) have asserted, could have asserted, or may assert
in the future against the United States, it agencies,
employees, servants and agents, related to the Cov­
ered Conduct and the United States' investigation and
prosecu tion thereof.
5. Each party to this Agreement will bear their own
legal and other costs incurred in connection with this
matter, including the preparation and performance of
this Agreement.
6. This Agreement constitutes the complete agree­
ment between the Parties. This Agreement may not
be amended except by written consent of the Parties.
7. The wldersigned signatories represent they execute
this Agreement in their official capacities and are au­
thorized to execute this Agreement.
8. This Agreement may be executed in counterparts,
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